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Court of Appeals of the District of Columbia. 


No. 3793. 

John M. Green, Appellant, 
vs. 

Caroline Pyne. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63661. 

John M. Green, Plaintiff, 
vs. 

Caroline Pyne, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed May 10, 1920. 

In the Supreme Court of the District of Columbia, 

At Law. 

No. 63661. 

John M. Green, Plaintiff, 
vs. 

Caroline Pyne, Defendant. 

The plaintiff John M. Green sues the defendant Caroline Pyne for 
that on to wit the 25th day of July 1919 the said plaintiff was the 
servant of, and in the employ of the said defendant, and as such, 
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wns directed nod required by the said defendant to wash a certain 
window upon the third floor of the premises known as 1702 S St., 
N. W. in the city of Washington District of Columbia. 

And it thereupon became and was a duty of the said defendant to 
furnish the plaintiff a reasonably safe and suitable place to perform 
the work and labor required of the said plaintiff by the said defend¬ 
ant ; nevertheless the said defendant not regarding her duty in this 
behalf did not furnish the said plaintiff with a reasonably safe and 
suitable place in which to perform the work and labor required of 
him by the said defendant as aforesaid but negligently and care- 
lesslv failed and neglected so to do in this to-wit that the said plain¬ 
tiff was required to wash both the inside and outside of a certain 
window upon the third floor of the said property, and which said 
window was in a dangerous-condition, in that there were no window 
cords attached to the lower sash of the said window so as to hold the 
same in place and so as to hold the same in position when 
2 raised, all of which was known to the said defendant, and of 
which, the said plaintiff had no knowledge or notice. And 
on the day and year aforesaid, when the said plaintiff was perform¬ 
ing the work and labor required of him by the said defendant as 
aforesaid, and engaged in and about washing the said window as 
aforesaid, and when the said window was elevated or raised, so as to 
permit the plaintiff to get to the outside of the said window, as re¬ 
quired and directed by the said defendant, the said window suddenly 
and with great force and violence fell, so that the plaintiff could not 
securely hold himself, and fell with such violence that by reason 
thereof, and by reasons of the fact that the closing or falling of the 
window prevented the plaintiff from holding to the same, the said 
plaintiff fell to the ground below some 150 feet, and by reason thereof 
the plaintiff was wounded maimed and injured in and about his 
head face body and legs and is permanently injured; and suffered 
other injuries and dislocations in and about his body and his limbs 
and fractured in and about his body as well as internal injuries, and 
by reason whereof he is permanently maimed disabled and injured; 
plaintiff has suffered great physical pain and mental anguish, and 
will in the future suffer great physical pain and mental anguish 
and is permanently injured. 

Wherefore the plaintiff brings this suit and claims damages to the 
sum of fiftv thousand dollars besides cost. 

Second Count. 

The plaintiff John M. Green sues the defendant Caroline Pyne for 
that on to wit the 25th day of July 1919, at the District of Columbia 
the said plaintiff was in the employ, and was a servant of the 
3 said defendant and as such was required to do work and labor 
in and about the washing of certain windows on certain 
property at 1702 S St. N. W. in the city of Washington, District of 
Columbia. And the plaintiff avers that it thereupon became and 
was the duty of the said defendant to furnish to the said plaintiff a 
reasonably safe place within which to perform the work and labor 
required of him by the said defendant. Nevertheless, notwithstand- 
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ing her said duty in the premises, the said defendant did not furnish 
to the plaintiff a- reasonably safe and suitable place at which to per- v 
form the work and labor required of him bv the said defendant but 
so negligently and carelessly conducted herself in this behalf, that 
by reason thereof, while the plaintiff was washing a certain window 
upon the third floor, of the said property at 1702 S St., N. W. in the 
city of Washington, District of Columbia, as he was required and 
directed so to do by the said defendant, and by reason of the faulty 
construction of the said window, and the dangerous condition in 
which the same was, which was known to the said defendant, and of 
w hicli the said plaintiff had no knowledge or notice, and while per¬ 
forming the work and labor required of him by the said defendant 
as aforesaid, by reason of the said carelessness and negligence of the 
said defendant the said plaintiff fell to the ground to wit 150 feet, 
and was maimed wounded and injured in and about his head limbs 
and body, was internally injured, suffered fractures and dislocations, 
and is permanently injured; the plaintiff has suffered great physical 
pain and mental anguish, and will in the future continue to suffer 
great physical pain and mental anguish and is permanently 
4 wounded maimed injured and disabled. 

Wherefore the plaintiff brings this suit and claims damages 
in the sum of fifty thousand dollars, and cost. 

T, M. WAMPLER, 
FOSTER WOOD, 

Attorney- for Plaintiff. 

(Endorsed.) 

Leave to prosecute this suit in forma pauperis is hereby granted 

- .... . . WILLIAM: HITZ, - 

Justice. 

Plea. 

Filed June 22, 1020. * 

******* 

Comes now the defendant, by her attorney, and for plea to the 
declaration, and each count thereof, in the above entitled cause, says 
that she is not guiltv as alleged. 

HENRY E. DAVIS, 

Attorney for Defendant. 


Joinder in Issue. 

Filed June 24, 1920. 

******* 

4 he plaintiff joins issue upon the defendant’s plea filed herein 

T. M. WAMPLER, 
Attorney for Plaintiff. 
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5 Memorandum. 

December 8 , 1921.—'Verdict for defendant by direction of Court. 
Supreme Court of the District of Columbia. 

Friday, December 30th, 1921. 

Session resumed pursuant to adjournment, Hon. William llitz, 
Justice presiding. 

******* 

It appearing that, under rule of court, judgment on verdict should 
be entered in this cause, it is so ordered. Wherefore it is considered 
that plaintiff take nothing by this action, that defendant go hence 
without day, be for nothing held and recover of plaintiff her co. ts f 
defense to be taxed by the clerk, and have execution thereof. 

From the foregoing judgment the plaintiff by his attoi „ 
open court, notes an appeal to the Court of Appeals; whereupon, the 
maximum of an undertaking for costs is hereby fixed in the sum of 
One Hundred Dollars. 

Memoranda. 

December 30,1921.—Cost Bond on Appeal—$100—approved and 

filod j 

January 10,1922.—Bill of Exceptions submitted. 

6 Supreme Court of the District of Columbia. 

Monday, February 13th, 1922. 

Session resumed pursuant to adjournment, Hon. William Hits, 
Justice presiding. 

******* 

The Court having this day, signed the Bill of Exceptions, taken 
at the trial of this cause and heretofore submitted, as of the time of 
the noting thereof, now hereby, orders the same of record, nunc pio 

tunc. 

Assignment of Errors. 

Filed February 13, 1922. 

******* 

The plaintiff assigns as error committed by the lower court upon 

the trial of this case, the following: ..... 

First. The exclusion of evidence offered by the plaintiff. 

Second. Overruling the motion of the plaintiff to permit the jury 
to render a verdict subject to the opinion of the court on the law. 
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Third. The action of the court in directing the jury to return a 
verdict for the defendant. 

T. MORRIS WAMPLER, 

L., 

Attorney for Plaintiff. 


Service of a copy of the above is acknowledged this 10th day of 
February 1922. 

HENRY E. DAVIS, 
Attorney for Defendant. 


7 Designation of Record. 

Filed February 13, 1922. 

* ***** * 

The Clerk of the Supreme Court of the District of Columbia will 
please prepare transcript of record upon appeal in the above-entitled 
case, and the plaintiff hereby designates the papers necessary to be 
copied as follows: 

First. The declaration. 

Second. The plea. 

Third. Memo.: Verdict for defendant by direction of court. 

Fourth. Memo.: The judgment of the court. 

. Fifth. Memo.: Cost bond approved and filed. 

Sixth. Memo.: Bill of exceptions submitted. 

Seventh. Memo.: Bill of exceptions signed and settled. 

Eighth. The assignment of errors. 

Ninth. This designation. 

T. MORRIS WAMPLER, 

L.,. 

Attorney for Plaintiff. 

Service of a copy of the above is accepted this 10th day of February 
1922 

HENRY E. DAVIS, 
Attorney for Defendant. 


8 Supreme Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered frorn^l to 
7 , both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63601 at Law, wherein John M. 
Green is Plaintiff and Caroline Pyne is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of March, 1922. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


M. H./E. W. 


9 In the Supreme Court of the District of Columbia. 

At Law. 

No. 63661. 

John M. Green, Plaintiff, 
vs. 

Caroline Pyne, Defendant. 

Bill of Exceptions. 


Be it remembered that this case came on for trial before Mr. 
Justice Hitz and a jury on the 6th day of December 1921, and the 
following proceedings were had: 

The plaintiff, to maintain the issue upon his part, offered the 
following witnesses, who testified as follows: 

Dr. Thomas A. Groover, 1621 Connecticut Avenue, Northwest. 
That he has been a practicing physician for many years, and quali¬ 
fied as an expert in the use of the X-ray apparatus; and testified that 
on July 28th, 1919, at Emergency Hospital, he took X-ray photo¬ 
graphs" of both of John M. Green’s feet; the plates showed a fracture 
of the right os calcis with the usual deformity; a fracture of the left 
internal malleolus; a fracture of the os-calcis at the cuboid articula¬ 
tion; and a comminuted fracture dislocation of the scaphoid, and 
also a fracture of the cuboid. Dr. Groover further testified that after 
several days, when other symptoms became apparent, he was re¬ 
quested to make X-ray plates of Mr. Green’s spine, and that the 
same showed an extensive crushing of the second lumbar vertebrae. 
The witness then proceeded to show the jury the various X-ray plates, 
which were received in evidence, totaling twelve, pointing out to the 
jury the fractures as shown by the X-ray plates. 

John M. Green, the plaintiff, in his own behalf testified: That he 
is thirty-eight years of age and a common laborer, and had been for 
a long period of time prior to the accident. That he owned no 
property and had no income. That his usual work was white- 
10 washing fences, cleaning windows, and doing odd jobs, in 
fact, any work he could get of that nature. During the 
month of June 1919, he made an agreement with Miss Pyne whereby 
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he was to clean the windows of her residence 1702 S Street North¬ 
west, Washington, D. C., once a month for a period of one year 
That Miss Pyne reserved the right and privilege to discharge him 
at any time, and specified the hours when the work should be per¬ 
formed. That during the last week of June 1919, the witness for 
the first time washed the windows of Miss Pyne’s residence, and on 
this occasion the witness raised the lower sash of the large window 
(from which he subsequently fell) and the same remained elevated 
while he stood on the outside of the window, on the sill, and washed 
the outside of the upper sash, which was fastened or nailed so that 
he could not lower it, and that he experienced no difficulty with the 
window on this occasion. On July 25th, 1919, he went to Miss 
Pyne’s home, obtained entrance to the house by Miss Pyne, and for 
the second time proceeded with his work. In performing the work, 
in order to wash the outside of the upper sash of the aforesaid win¬ 
dow, which was fastened so that the witness could not lower it, he 
raised the lower sash to a point so that the lower end of the lower 
sash was within six inches of the lower end of the upper sash, got on 
the outside of the window, standing on the sill, and holding to the 
lower end of the upper sash with one hand and washing the glass 
with the other. While thus cleaning the window on the third floor 
front, having cleaned the two small windows on either side of the 
large window, all three constituting a bay window, and while clean¬ 
ing the third or large window, the inside or lower sash, which was 
raised as aforesaid, fell with great force, striking his hand and break- 
lng his hold on the lower end of the upper sash, the window con¬ 
tinued to the base of the sill and struck the sill with such force as to 
jar his feet, and that the breaking of his hold, cind the jarring when 
the window struck the sill, caused him to fall from the window io 
the ground. On neither the first time he washed the windows, nor 
the time when he fell did he look to see if there were any window 
cords on the inner or lower sash of the window. There "were cur¬ 
tains at the window, and side curtains hanging at either side of the 
window frame. That he was taken to the hospital on the same date 
find remained there until November 6th. Casts were put on 
11 . his feet for a period of about six weeks, and a cast was put on 
his back for a period of three or four days; that he could not 
sleep at nights, and that it was necessary to administer to him hypo¬ 
dermics, that he had absolutely no control over his bladder or bowels 
during all of the time he was in the hospital, and it was necessary to 
change the bed clothing many times during the day and night. 
The condition of his bladder, and power of control of the bladder 
and bowels has remained the same and are in such condition now, 
necessitating his constantly wearing a diaper, and sleeping on rubber 
sheets. For nine months he had to use crutches, and could get 
about better on crutches now but uses a cane instead as a cane is less 
trouble. Suffers from his back and feet and is unable to walk any 
distance or stand on his feet, and since the accident in July 1919 has 
been unable to find any work he can do; he has earned only ten dol¬ 
lars altogether since the accident, and has been unable to do any 
labor or work. Before the accident he had never had anv trouble 
with his feet or his back. 
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Cross-examination: 

Witness stated that he did not wash the windows during.the month 
of Mav but did wash them during June for the hist time, loi the 
<uin of five dollars. That he had an agreement to wash them e\ ei> 
month thereafter for a period of one year. I n the room from which 
lie fell there is a hay window consisting of one large window, and t\\o 

two small windows in the bay window, and ‘'«>s‘helarge win 
from which he fell, he was washing it, standing on the sill out. 1^ 
holding to the bottom of the upper or outer sasl. and it_ was the 
inner or lower sasli which fell and caused him to lose his hold. 
ThTs bav window had a slight curve. He raised the lower sash to 
, tab* mcliw from H.o bottom of lb. owr 

"• s hfli W&23 frfn's S S 

12 asSAMi .z 

washing the window, he replied, “Luckily it stuck. 

Mr* Grfen testified that she is the mother of the plain till, and 
th^ ^me weeks after the accident she visited Miss Pyne at her home, 
•inrl hi^omersation with her Miss Tyne told the witness that it had 
been a number of years since cords were in the window from which 
her son fell and Miss Pvne said that she should have had them put 
in - that die was always* afraid of that window. Miss Pyne ®® I ^ K , 
the witness that she (Mias Pyne) should have told the plaintiff 
therewere no cords in the window, apd was sorry she had not told 
him The witness further testified that some "eeks latei, on lea * 
he Emergency Hospital where the plaintiff was confined, in com¬ 
pany with Miss Pyne, Miss Pyne, in referring to the plaintiff, stated 

that he would never want for anything. 

Robert I Greek: He is a brother of the plaintiff and two or 
three davs after the accident went to the residence of Miss Pyne and 
there had a conversation with her in which she stated that she w as 
sorrv she had let his brother wash that window; that she had been 
intending for a long time to have cords put in that window, and that 
she should have told the plaintiff that there were no cords in the 
window; that she had been afraid of the window for a long time. 
That he noticed there were no cords or sash ropes in the laige: < ui 
window of the bay window in the third floor front loom. That lie 
went over to complete the work of his brother and that he did not 
wash the large bay window from which the plaintiff fell. 

Dr J Ward Ma.nkin : That he is a practicing physician in this 
city ami has been for a number of yearn. That he treated1 JohniM 
Green at the Emergency Hospital, and first saw him Jul\ 2.>th, d. • 
He had a fracture of both os calcis, and the second lumbar vertebrae 
was extensively crushed, and other bones fractured. The injuries 
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are permanent and will grow worse in time, and it was quite 

13 possible that Potts Disease might result from the injuries to 
^ the spine, and that the effect of Potts Disease would be that 

Green’s body would be swayed, or bent to one side, or swayed or bent 
forward considerably from a point a little above the hips, so that he 
could not walk or stand erect and in a normal position. During the 
period from July 25th to November 6th, 1919, when Green was con¬ 
fined to the hospital he was unable to control his bladder or his 
bowels; had a paralysis of the bladder. Thereupon the witness was 
asked whether Green would ever be able to do manual labor, and to 
which question the court sustained an objection by the defendant, 
the plaintiff noting an exception and offering to prove by the witness 
if he were permitted to answer that Green would never be able to do 
anv labor. 

Michael A. Hannon testified that he was Superintendent of the 
Munsey Building, and had been so employed for a period of about 
fifteen years. That for years he has employed men to wash windows. 
Plaintiff’s counsel then asked witness the following question: “Are 
you familiar with the customary manner in which window washers 
wash windows in the District of Columbia?” Upon objection by de¬ 
fendant’s counsel the court sustained the objection and plaintiff duly 
excepted. Thereupon counsel for plaintiff offered to prove, if the 
witness were permitted to answer, that there was a universally pre¬ 
vailing custom in the District of Columbia for men engaged in wash¬ 
ing windows to stand on the outside of the window, and that windows 
are now, and for many years have been so washed regularly, in the 
Munsey Building, Southern Building, Woodward Building, Raleigh 
Hotel, Willard Hotel and apartment houses and private dwellings 
generally in the District of Columbia. 

And thereupon the plaintiff rested his case in chief. 

The defendant thereupon moved the court to direct the jury to • 
return a verdict in her favor, which motion the court overruled, and 
to which ruling the defendant excepted. 

Thereupon to maintain the issue upon her part joined, the 

14 defendant offered the following evidence: 

Miss Rein-Smith testified that she had been employed in the 
Treasury Department since December 1919. That during July 
1919 she occupied a back room on the third floor of Miss Pynes 
residence, and that on the morning of July 25th, 1919, she saw a 
man in the hall with a bucket going towards the front room; she did 
not know where he got the bucket, or what he had in it, or who the 
man was, as she did not see his face. That she left a few minutes 
before eight o’clock and returned home around five o’clock in the 
evening. She went into the room on the third floor at Miss Pyne’s 
suggestion, and saw that the upper sash in the large bay window was 
down from the top about five inches, and the lower sash was up a 
little from the bottom so the light could shine through the crack. 
That she remembered defendant’s counsel coming to the house two 
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evenings before and making some measurements That she had not 
been in the room on the third floor front very often. 

Cross-examination: 

That she occupied a third floor back room, and that a Mra. War- 
f.plrl nnd her daughter had occupied the room on the tuna no 
front, from which plaintiff fell, for many months; that she‘did not . 
visit Mr* Warfield in her room during the time she was theie, that 
she kept none of her wearing apparel or effects in tha trojan. and dal 
not have any occasion to go theie. ThatM..^^ 
daughter left the house the latter part of Ma\ 19-1. k 
A fo gct her fingers gripped to the lower end of the upper sash from 
the outside. That when she returned home the evening of the 
accident she did not push the window up to see it it would stay up. 

Miss Caroline Pyne: Miss Caroline Pyne, the defendant, testi¬ 
fied in he? own behalf that she lives at 1702 S Street, and had lived 
there since 1892. That the house is a basement house and 
15 they called the third story window the second story window • 
due to the fact that there was a basement. That theie i\eie 
three windows in the front room on the floor from which the plain¬ 
tiff fell - that the large bav window had a forty-six inch lower sas , 
and a twentv-four inch upper sash, and was forty-seven ar.d a half 
inches across. The window was in practically the same condition 
as it was in July 1919, except that the frame had been P® inte ^ 
the outside windows puttied, and new cords put in about three week, 
before the trial. That Mrs. Warfield and her daughter occupied. 
the room during the entire winter of 1918 and 1919, and left in. 
Mav 1919. That she went to a Mr. Elliott on U Street to engage.a 
window washer, and that Mr. Elliott sent the plaintiff Green to hen 
That she did not employ Green for any specified time, but employed 
him to clean her windows at the end of each month until otherwise 
directed, and that she was to pay each time that he would wash the 
windows. That the windows had not been cleaned for a long period 
of time prior to the first time Green washed them, which was May 
1919 , and that he again washed them in June. Befoie Green \ e 
to work she cautioned him about the window and cautioned him no 
to get on the outside of the window to wash it W ltness denied that 
«he told Mrs. Green that the plaintiff would never want for any¬ 
thing, and denied that she told her that it had been a number ot 
years since there were any window cords in the window or that she 
should have had them put in, and that she was afraid of that window. 


Cross-examination: 

That she knew the present address of Mrs. \\ arfield and her daugh¬ 
ter. as well as Mr. Elliott. 

Thereupon the defendant rested. 

And the plaintiff in rebuttal denied that Miss Pyne had ever 
cautioned or warned him about the window, or said anything to him 
whatsoever about it. 
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• And thereupon the defendant moved the court to direct the jury 
to return a verdict in her favor, but the court overruled the 
1 <) said motion and the defendant duly excepted. 

And thereupon the plaintiff moved the court to grant the 
following instructions to the jury: 

Instruction No. 1. 

“The court instructs the jury that if they believe from the evi¬ 
dence that the plaintiff was employed by the defendant, and was her 
• servant, that the law imposes upon her the duty of providing for her 
servant a safe place within which to perform the work required of 
. him, and if the jury believe from the evidence that there was no 
window cord or sash cord in the window from which the plaintiff 
fell, and that the defendant knew of this fact, and did not apprise 
the plaintiff of the condition of the window, and if they believe that 
the said window, without the said sash or window cord, was an unsafe 
and dangerous place at which to perform the w r ork required of the 
plaintiff by the defendant, that then their verdict should be for the 
plaintiff.” 

But the court refused the said instruction, and to which ruling 
the plaintiff duly excepted. 

And thereupon the plaintiff moved the court to grant the follow¬ 
ing instruction to the jury: 


Instruction No. 2. 

“The jury is instructed as a matter of law if they find from the evi¬ 
dence that the plaintiff Green performed his duties in the manner 
in which an ordinarily prudent man would have done under the cir¬ 
cumstances, then he was not guilty of contributory evidence.” 

But the court refused the said instruction, and to which ruling 
the plaintiff duly excepted. 

And thereupon the plaintiff moved the court to grant the. follow¬ 
ing instruction to the jury: 


Instruction No. 3. 

“The jury are instructed as a matter of law that the burden of 
proving contributory negligence is on the defendant.” 

But the court refused the said instruction, and to which ruling 
the plaintiff duly excepted. 

17 , A nd thereu P° n counsel for both the plaintiff and the de¬ 

fendant argued the case to the jury. 

Thereupon counsel for plaintiff asked the court to allow him to 
place Green upon the stand again in order that he might have the 
question as to whether or not Green saw any cords in the windows on 
his visits to the house settled, as there was a dispute between counsel 
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as to how the plaintiff had testified on this point The court per¬ 
mitted Green to take the stand, and lie testified as fodo . 

“O Green did you On your first visit to Miss Pyne’s house in 
Jun?see any ’sash cords in the window ? A. I (lid not look to see 
“Q On vour second visit to the house on July 25th, lyiy, wnen 
y 0 u Q went Vdeanlhe windows, did you look to see if there were any 
sash cords? A. I did not look to see. 

\nd thereupon the defendant renewed her motion that the court 
direct the to? to return a verdict in her favor, which motion the 
court granted ‘ and to which action and ruling of the court the plain¬ 
tiff dulv excepted And thereupon before uie court instructed the 
i urv to return a verdict for the defendant, the plaintiff moved the 
, t0 nermit the jury to render a verdict subject to the opinion of 
the cour?on the law, because all of the evidence had been heard, and 
the Vase fully argued on both sides, but the court overruled said 

motion, to wLch ruling the plaintiff excepted’ an ^, th ® c f 0 ^ Jl'' to 
upon instructed the jury to return a verdict for'the defendant, to 

which action and instruction the plaintiff duly excepted. 

The court certifies that the foregoing contains the substance of all 
the evidence introduced by the plaintiff and the defendant upon the 

tri And the platoiff now tenders this his bill of exceptions herein 
which he prays may be signed, sealed, enrolled and made a part of 
the record in this case this 13th day of February 1922, nunc pro 

tunc, which is accordingly done. yy ILLIAM HITZ, [seal.] 

Justice. 

[Endorsed:] At Law. #63661. Green v Pyne. Bill of Ex¬ 
ceptions. T. M. Wampler, Attorney for Plaintiff. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
3793. John M. Green, appellant, vs. Caroline Pyne- Court of Ap¬ 
peals, District of Columbia. Filed Mar. 11, 1922. Henry W. 
Hodges, clerk. 
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« 


Court of Appeals 

OF THE DISTRICT OF COLUMBIA 


April Term, 1922 


JOHN M. GREEN, 

Appellant, 


vs. ^ No. 3793 


CAROLINE PYNE, 

Appellee. 


BRIEF OF APPELLANT 


STATEMENT OF CASE 

The plaintiff, John M. Green, a white man of 
38 years, a common laborer, whose usual work was 
whitewashing fences, cleaning windows, and doing 
odd jobs, was employed during the month of June, 
1919, by the appellee to clean and wash the win¬ 
dows of her residence, 1702 S Street N. W., Wash- 


ington, D. C., once a month for a period of one 
year, the appellee reserving the right and privilege 
of discharging him at any time, and specifying 
the hours when the work should be performed. 
During the last week of June, 1919, the appel¬ 
lant for the first time washed the windows of the 
appellee’s residence, and on this occasion the ap¬ 
pellant raised the lower sash of a large window 
(from which he subsequently fell), and the same 
remained elevated while he stood on the outside 
of the window, on the sill, and washed the outside 
of the upper sash, which was fastened or nailed so 
that he could not lower it, and he experienced no 
difficulty with the window on this occasion. On 
July 25, 1919, the appellant went to the appellee’s 
residence, and proceeded with his work of washing 
the windows. In performing the work, in order 
to wash the outside of the upper sash of the afore¬ 
said window, which was fastened so that the wit¬ 
ness could not lower it, he raised the lower sash 
to a point so that the lower end of the lower sash 
was within six inches of the lower end of the upper 
sash, got on the outside of the window, stood on 
the sill, and held to the lower end of the upper sash 
with one hand and washed the glass with the other. 
While thus cleaning the window on the third floor 
front, the lower sash, which was raised as afore¬ 
said, fell with great force, striking his hand and 
breaking his hold, and the jar when the window 
struck the sill caused him to fall from the window 
to the ground. Neither the first time when he 
washed the windows, nor the time when he fell did 
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he look to see if there were any window cords on 
the inner or lower sash of the window. There were 
curtains at the window and side curtains hanging 
at either side of the window frames. 

The appellant, by reason of the fall, was badly 
injured, and is crippled for life. 

The defense in the case was contributory negli¬ 
gence. 

The appellant here, plaintiff below, offered to 
prove that there is a general custom in the District 
of Columbia to stand upon the sill, on the outside 
of a window, in order to wash it, but the court ex¬ 
cluded this evidence. 

After all of the evidence had been introduced on 
behalf of the plaintiff as well as the defendant, 
and after the case had been fully argued to the 
jury by counsel for plaintiff and the defendant, 
the court directed the jury to return a verdict for 
the defendant. 

The Court refused to permit the jury to return 
a verdict subject to the opinion of the Court on 
the law. 


ASSIGNMENT OF ERRORS 

The plaintiff assigns error committed by the 
lower court: 

First. The exclusion of evidence offered by the 
plaintiff. 

Second. Overruling the motion of the plaintiff 
to permit the jury to render a verdict subject to 
the opinion of the Court on the law. 
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Third. The action of the Court in directing the 
jury to return a verdict for the defendant. 

These assignments of error will be treated in 
their proper order. 

EXCLUSION OF EVIDENCE 

The plaintiff offered to prove by the witness 
Hannon (record page 9) that there was a univer¬ 
sally prevailing custom in the District of Columbia 
for men engaged in washing windows to stand on 
the sill outside of the window, and that windows 
are now, and for many years have been so washed 
regularly, in the Munsey Building, Southern Build¬ 
ing, Woodward Building, Raleigh Hotel, Willard 
Hotel, and apartment houses and private dwell¬ 
ings in the District of Columbia. This evidence 
was, upon objection by the defendant, excluded 
by the Court. 

Upon the question of contributory negligence, 
the testimony is proper, because if a man performs 
work, or does a thing, in the universally accepted 
method, and as the same work is universally done, 
this at least tends to negative negligence upon his 
part. Inexperienced men learn how to do all kinds 
of work and labor by observing the manner in 
which the same kind of work is done and per¬ 
formed by those experienced, and the question 
of whether the plaintiff by standing upon the 
window sill, on the outside of the window, to wash 
it, was guilty of contributory negligence, would in 
a large measure be determined by the jury in de- 
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termining whether or not he did or did not go 
about his work in the usually accepted and cus¬ 
tomary manner in which the same character and 
kind of work is generally done. If experience be 
the best teacher, then one would not be held to have 
been guilty of contributory negligence by follow¬ 
ing the example of those more experienced than he, 
in the same line of work, and doing the same thing. 

In Coates vs. Boston & Me. R. R. Co. (Mass.) 
reported in 10 L. R. A., page 769, it appeared that 
a brakeman was ordered by a conductor to sepa¬ 
rate cars in a freight train, and to ride upon one 
of the coal cars, and the court in its opinion said: 

“Evidence that it was customary for 
brakemen on the Eastern Railroad, and 
especially in that yard, to get on over the 
side was admissible to show that the order 
also fairly implied that the plaintiff should 
get on in the usual way, as he tried to do.” 

In Illinois Central Railroad Company vs. David¬ 
son, 76 Fed., 520-21, where it was offered to prove 
that it was customary for passengers to leave the 
train of the defendant at a platform not intended 
for their use, and which was dangerous, it was 
held that the evidence was admissible, the court 
saying: 

“The evidence was also competent, and 
perhaps important, on the question of con¬ 
tributory negligence.” 



In Chicago, etc., Co., Lowell, 151 U. S., page 217, 
it appeared that the plaintiff alighted from a train 
at a station where there were double tracks, and 
instead of following the usual route through the 
station and under the tracks, proceeded to cross 
the tracks in violation of the rule of the Company 
conspicuously posted, and in so doing was injured. 
It further appeared to have been the universal 
custom for persons living on the south side of the 
tracks to cross over the tracks going to their homes 
and not under the tracks * * *. There was 

testimony tending to show that the notice of the 
Company prohibited passengers from taking the 
route followed by the plaintiff, and there was testi¬ 
mony to show that the notice was habitually dis¬ 
regarded by passengers. The Court in stating 
that the case resolved itself into a question of 
whether the plaintiff was as a matter of law guilty 
of negligence in crossing the tracks, said: 

“While there may have been nothing 
which the law would recognize as a special 
necessity that evening for his getting off on 
the south side, if it were usual and cus¬ 
tomary for passengers to do so, and it was 
not manifestly dangerous, and the plaintiff 
had been in the habit twice each week for 
six months prior thereto of alighting in the 
same manner, and in doing this he took the 
precaution to get off in such a way, etc., that 
if a train properly lighted had been coming 
he could not have failed to see it, it would be 
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a question for the jury whether he was 
guilty of contributory negligence in disre¬ 
garding the notice.” 

The Court referred approvingly to the charge 
of the lower court to the effect that if passengers 
in walking upon or alighting from a train went 
customarily over that route, then the mere fact 
that the plaintiff did cross there in order to reach 
his home cannot of itself be negligence, and leaving 
it for the jury to say whether, under the circum¬ 
stances of this case, the plaintiff should not have 
obeyed the rules and regulations of the Company 
and have alighted upon the platform. 

OVERRULING MOTION OF PLAINTIFF TO 
PERMIT JURY TO RENDER VERDICT 
SUBJECT TO OPINION OF THE COURT 
ON THE LAW. 

All of the evidence had been heard on behalf 
of both the plaintiff and defendant, and the case 
had been argued fully to the jury, not only by 
counsel for the plaintiff, but as well by counsel for 
the defendant, when the defendant renewed her 
motion for a directed verdict in her favor, and the 
Court granted said motion, but before the Court 
instructed the jury to return a verdict for the de¬ 
fendant, the plaintiff moved the court to permit 
the jury to render a verdict subject to the opinion 
of the Court on the law, which motion of the plain¬ 
tiff the Court overruled. 



All of the evidence had been heard, the case fully 
argued, and it is submitted that this was a proper 
case in which the following suggestion of this 
Court in Burke vs. the D. C., 42 Apps. D. C., p. 443, 
should have been observed: 

“Without intending to invade the province 
of the trial Court we may suggest whether 
the interests of justice will not be better 
subserved, where the evidence has been 
taken in a jury case, by the submission of the 
issues of fact to the jury, that the case may 
be finally determined in this Court. If such 
a practice is followed, the necessity of a re¬ 
trial frequently will be overcome. In Mc¬ 
Namara vs. Washington Terminal Co., 37 
App. D. C. 384, where the trial Court had 
ignored the suggestion of counsel for the 
plaintiff that the verdict of the jury be taken 
subject to the opinion of the Court, this 
Court, through Mr. Justice Van Orsdel, 
said: ‘It is urged by counsel for plaintiff 
that the verdict of the jury should have been 
taken subject to the opinion of the Court. 
There is great force in this contention. Rule 
52 of the Supreme Court of the District of 
Columbia provides for just such an emer¬ 
gency as confronted the trial Court in this 
case. No injury nor injustice could have 
been inflicted upon the defendant had this 
course been pursued. As it is, the entire 


expense and delay attendant upon a new 
trial will again have to be incurred.' ” 

DIRECTING VERDICT FOR DEFENDANT 

The Court held as a matter of law that one who 
stands on the window sill, outside of a window, to 
wash the window is guilty of contributory negli¬ 
gence. 

There are one or two cases in the books which 
hold that it constitutes contributory negligence as 
a matter of law to stand upon the outside of a 
window to wash it. These cases are not in accord 
with modern decisions, nor are they logically in 
accord with modern times, modern buildings, and 
universally prevailing customs. 

Under proper instructions the jury should have 
been permitted to pass upon the question of the 
plaintiff's contributory negligence. 

The fact that a person went into a cellar with 
knowledge that only a few hours before an able- 
bodied man had met sudden death by coming in 
contact with electric current held not to require 
the Court to hold, as matter of law, that he had 
been guilty of contributory negligence defeating 
a recovery, when in so entering the cellar he was 
obeying the direction of the managing agent of his 
employer, who had immediately preceded him into 
the cellar without being injured; but the question 
of his contributory negligence is for the jury. 

U. S. Electric Co. v. Sullivan, 22 App. 

D. C. 115. 



In an action against a municipality to recover 
for personal injuries received through the fall of 
a wire cable used in the construction of a sewer 
in the public street, the question of plaintiff’s con¬ 
tributory negligence was properly submitted to 
the jury where the evidence showed that he had 
stopped while passing under the cable to adjust 
a barrel of lime on his wagon to prevent it falling 
therefrom; that he might have avoided passing 
under the cable by waiting for some wagons to get 
out of his way, and that while he saw the cable 
there was no evidence that he knew of the unsafe 
and dangerous condition of the supporting towers. 

D. C. v. Whipps, 17 App. D. C. 415. 

When, in an action to recover damages for a 
personal injury, the inference to be drawn from 
the facts is not so plain as to make it a legal con¬ 
clusion that the plaintiff was guilty of contribu¬ 
tory negligence, the question must be left to the 
jury. 

Winters v. B. & 0. R. R. Co., 177 Fed. 
Rep. at p. 44. 

The cause of an accident may be inferred from 
circumstances, and such inferences are for the 
jury to draw. 

Federal Mining & Smelting Co. v. Ander¬ 
son, 253 Fed. Rep. p. 362. 

Perkins v. Northern Pac. R. R. Co., 199 
Fed. 712. 
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It was not error to refuse to dismiss an action 
for a personal injury on the ground that plaintiff 
was guilty of contributory negligence in starting 
to drive a carriage across a street having a drive¬ 
way 28 feet wide in front of defendant’s wagon, 
which struck the carriage and caused the injury, 
where the only evidence before the Court was to 
the effect that when plaintiff started to cross the 
driveway the wagon was 80 feet distant. 

Armour & Co. v. Carlas, 142 Fed. Rep., 
p. 720. 

Relative to question of negligence of master as 
to furnishing safe place to work in allowing cer¬ 
tain conditions to exist, conflicting evidence held 
to make it a question for the jury whether there 
was good reason for an electrician, repairing a 
motor, to stand where he did to make observations. 

Southern Ry. Co. v. O’Dell, 251 Fed. Rep. 
540. 

If fair-minded men may honestly draw different 
conclusions, the question is for the jury. 

McGee v. Campbell, 101 Fed. 936. 

The question of the contributory negligence of 
the plaintiff in an action for a personal injury, 
held, under conflicting evidence as to the facts, 
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and his knowledge of the danger, to have been 
properly submitted to the jury. 

National Metal Edge Box Co. v. Maroni, 
123 Fed. 410. 

Questions of negligence do not become questions 
of law for the Court, except where the facts are 
such that all reasonable men draw the same con¬ 
clusion from them; the Court being unauthorized 
to withdraw the case from the jury unless the con¬ 
clusion follows as a matter of law that NO 
RECOVERY CAN BE HAD ON ANY VIEW 
WHICH CAN BE PROPERLY TAKEN OF 
THE FACTS THE EVIDENCE TENDS TO 
ESTABLISH. 

B. & 0. R. R. Co. v. Taylor, 186 F. 828. 

A case should not be withdrawn from the jury 
unless the conclusion follows as matter of law 
that no recovery can be had upon any view which 
can be properly taken of the facts the evidence 
tends to establish. 

Nelson v. New Orleans & N. E. R. Co., 
100 Fed. 731. 

The rule that, where there is doubt of the right 
of a party to go to the jury, the doubt should be 
resolved in favor of the right, is especially applica¬ 
ble when the issue is one of negligence, which ordi- 
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narily must be determined by inference from the 
circumstances proved, rather than upon direct 
evidence. 


Richardson v. Swift & Co., 96 Fed. 699. 

The mere fact that an employee chose what 
proved to be a dangerous situation for doing work 
which might have been safely done at other points 
is merely evidence for the consideration of the jury 
upon the question of his care in view of his actual 
or constructive knowledge of the situation. 

Stevens v. United Gas & Electric Co., 73 
N. H. 59. 

The fact that a track laborer when struck by a 
bridge was standing on top of a box car upon which 
he had been ordered to ride, cannot be held as a 
matter of law, to have been negligence on his part, 
but raises a question for the jury. 

Nelson v. Chesapeake & 0. R. Co., 88 Va. 
971. 

The question whether one who goes between cars 
moving at the rate of four or five miles per hour 
to uncouple them is guilty of negligence is one of 
fact for the determination of the jury. 

O'Neill v. Chicago, R. I. & P. R. Co., 60 
L. R. A. 443. 
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The jury must decide whether or not a railroad 
employee is negligent in using a drain pipe upon a 
tender for a grab iron to assist him in climbing 
onto the tender in the absence of such iron. 

Coley v. North Carolina R. Co., 128 N. C. 

534. 

Whether or not a car inspector is guilty of con¬ 
tributory negligence in stepping on a main track 
without looking behind him at a time when a train 
is due from an opposite direction is for the jury. 

Louisville & N. R. Co. v. Lowe, 118 Ky. 

260.. 

The question of the plaintiff’s contributory neg¬ 
ligence should have been left to the jury. 

Gibson v. Gernat 1920, W. L. R. 197. 

Armour & Co. v. Carlos, 142 Fed. 720. 

B. & O. R. Co. v. Taylor, 186 Fed. 828. 

Wash., etc., S. R. Co. v. Tobriner (U. S.), 
37 L. Ed. 284. 

The judgment is erroneous and should be re¬ 
versed. 


Respectfully submitted, 


T. MORRIS WAMPLER, 
Counsel for Appellant. 
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IN THE 


Court of Appeals, district of Columbia 

October Term, 1922 . 


No. 3793. 

John M. Green, Appellant , 
vs. 

Caroline Pyne, Appellee. 

Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF FOR APPELLEE. 


This case is so simple and so plain as to require but 
brief treatment in behalf of the appellee (hereinafter 
called defendant). 

Appellant (hereinafter called plaintiff) was em¬ 
ployed by defendant to wash the windows of her resi¬ 
dence. Before the accident the subject of his suit, he 
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had washed them at least once (R., 7, f. 10) and ac¬ 
cording to defendant twice (R., 10, f. 15). 

The first time he washed the window from which he 
fell, he raised the lower or inner sash and washed the 
outside of the upper or outer sash, standing, in order 
to do so, on the outside of the window, on the sill; the 
lower or inner sash the while remaining elevated, and 
the upper or outer sash being fastened or nailed so 
that he could not lower it (R., 7, f. 10). 

On the occasion of the accident, in order to wash the 
outside of the upper or outer sash, which was still 
fastened so that he could not lower it, he raised the 
lower or inner sash to a point so that its lower end was 
within six inches of the lower end of the upper or 
outer sash, got on the outside of the window, stood 
on the sill, and, holding to the lower end of the upper 
or outer sash with one hand, with the other washed the 
glass. While thus engaged, the lower or inner sash 
fell with great force, striking his hand and breaking 
his hold on the lower end of the upper or outer sash, 
and continuing to fall to the base of the sill, it struck 
the sill with such force as to jar his feet; and the break¬ 
ing of his hold and the jarring when the window (lower 
or inner sash) struck the sill caused him to fall from 
the window to the ground (Ibid.) 

On neither the first time he washed the window, nor 
the time when he fell, did he look to see if there were 
any window cords on the lower or inner sash of the 
window—the sash which fell. (Ibid., R. 12.) 

This is plaintiffs own story. 

At the close of the testimony for both parties, and 
of argument by counsel to the jury, the court below, 



without delivering any charge, instructed the jury to 
return a verdict for defendant (R., 12). 

Plaintiff assigns three errors, namely, in the exclu¬ 
sion of testimony, in the overruling of his motion that 
the jury be permitted to render a verdict subject to the 
opinion of the court on the law, and in the direction 
of a verdict for defendant. 

1. The second assignment may be dismissed with 
the obvious comment that it relates to matter wholly 
within the discretion of the court below. For an Ap¬ 
pellate Court to interfere in such a matter would be, in 
this Courts own language in the case cited for plain¬ 
tiff, “to invade the province of the trial court.” 
(Plaintiff’s Brief, p. 8.) 

2. The third and principal assignment is effectively 
disposed of by well-considered adjudications of au¬ 
thority. 

One directed to wash windows some distance from 
the ground, which duty is not in the scope of his em¬ 
ployment, who, upon finding the upper sash of a win¬ 
dow stuck so that it cannot be lowered to be washed 
from the inside, steps outside on a narrow ledge, hold¬ 
ing to the bottom of the upper sash for support, can 
not hold the employer liable in case the lower sash 
falls down and breaks his hold so that he falls to the 
ground, although the employer was negligent in main¬ 
taining the window in the condition in which he found 
it, in failing to warn him of the danger of going out¬ 
side, and in failing to supply safety appliances for the 
work; since, with knowledge of the conditions, he is 
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negligent in attempting to do the work in a dangerous 
manner. 

Haskell v. Kurtz Co., 181 Iowa 30; L. R. A. 1917 
F. 881; 162 N. W. 598. 

In its opinion, the Court in this case said: 

“Concede, for present purposes, that washing 
windows was not within the scope of the plain¬ 
tiff’s employment. That would not be material if 
it appeared that he did wash all but one of the 
windows without injury or danger of injury, and 
but for his own fault could have washed all in 
safety. * ’ 

In the instant case, the window from which plain¬ 
tiff fell was the middle one of three, the two side ones 
of which he had already washed in safety. (R., 7, f. 10; 
8, f. 11.) 

The owner of a building owes an employee of one 
contracting to wash the windows of the building tho 
use of reasonable care and prudence to secure his 
safety; but such owner does not owe such employee the 
duty of seeing that a swinging transom, against which 
a ladder is to be placed, is securely fastened, if the 
need and means of fastening are plainly visible to the 
employee. 

McLean v. Studebaker Bros. Co., 221 N. Y., 475; 
1 A. L. R., 1551; 117 N. E. 951. 

i 

Says the Court in the course of its opinion: 

“No duty rests on a master to secure the safety 
of his servant against a condition, or even defect, 
risks or dangers, that may be readily observed by 
the reasonable use of the senses, having in view 





the age, intelligence and experience of the servant. 
The plaintiff here was experienced and intelligent. 
His means of knowing the dangers were the same 
as the defendant’s. The risks and dangers were 
obvious and comprehensible through ordinary and 
reasonable care and inspection, and it was not the 
duty of the defendant to save him from them.” 

In the instant case, plaintiff at the time of the acci¬ 
dent was thirty-six years old, and his usual work in¬ 
cluded cleaning windows (R., 6, f. 10); and on neither 
this nor the former occasion of washing the window 
from which he fell did he look to see if there were any 
window cords on the lower or inner sash (R., 7, f. 10- 
R., 12). 

Where a danger or defect in the place furnished by 
an employer to his employee in which to work is as 
much open to the view and knowledge of the em¬ 
ployee as of the employer, the employee cannot hold 
the employer for an injury growing out of it, since he 
is either chargeable with contributory negligence or 
assumes the risk. 

Brandon v. Globe Investment Co., 108 Wash. 

360; 10 A. L. R. 286; 184 Pac., 325. 

This case is almost, if not quite, on all fours with 
the instant case; and in the course of its opinion the 
Court remarked that the use to which plaintiff’s intes. 
tate (who was killed by his fall from the window) was 
putting the sash at the time, namely, as a support for 
himself, was not the usual and normal purpose of the 
sash; in other words, that, as in the instant case, the 
window was furnished the employee to wash and not 
to hang on to in his work. 




Finally, as respects the assignment under consider¬ 
ation, it is erroneously stated in the brief for plaintiff 
(p. 9) as follows: 

“ The Court held as matter of law that one 
who stands on the window sill, outside of a win¬ 
dow, to wash the window is guilty of contributory 
negligence . 9 ’ 

The Court below did not so hold: It held that on the 
case made by plaintiff, namely, standing outside of the 
window and holding for support to the upper or outer 
sash, without looking to see that the lower or inner 
sash, which he had raised in order to get on the out¬ 
side, was or was not so equipped that it would remain 
raised while he was at the work of washing the glass 
in the other sash, he was not entitled to recover in his 
action. 

3. And it is this which makes negligible the Court’s 
exclusion of testimony respecting the assumed “ cus¬ 
tom in the District of Columbia for men engaged in 
washing windows to stand on the outside of the win¬ 
dow” (R., 9, f. 13). 

Obviously, an essential to such an alleged custom 
would be uniformity in the “outsides,” which no 
one would pretend to assert as existing; and equally 
obviously the prudence or imprudence of standing on 
the outer portion of a window sill to wash the window 
would in every instance depend upon the particular sill 
in respect of its width, slope and other features of 
dimension and form, as also upon the facilities for sup¬ 
port while so standing. The mention of custom in such 
a relation is incongruity itself. 
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Apart from this, the proffered testimony was wholly 
irrelevant. It was not because he was washing the 
window while standing outside that plaintiff met with 
his accident; it was because he undertook to sustain 
himself by an insecure and dangerous support. The 
assumed custom related solely to the former, the 
mere standing outside; and it is not conceivable that 
any one would contend that there could be such a thing 
as custom respecting the latter. 

Respectfully submitted, 

Henry E. Davis, 
Attorney for Appellee. 
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